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The Complaint

[1] On January 31, 2002 Michael Colle the member for Eglinton-Lawrence asked me
to inquire into certain aspects of the conduct of Ernie Eves, formerly the Deputy Premier,
Minister of Finance and amember of the Legidative Assembly. In hisletter Mr. Colle
contended that Mr. Eves had breached sections 2 and 16 of the Members' Integrity Act,
1994 (the Act) by introducing and defending Bill 42, which when given roya assent
became the MPP’s Pension and Compensation Reform Act, 1996. | will refer to this Act

by its short title, the MPP’s Pension Act, 1996.

[2] On January 31, 2002 | asked both Mr. Colle and Mr. Eves for their submissions
on theissue of my jurisdiction to deal with the mattersraised in Mr. Colle sletter. My
concern was premised on the fact that as at the date of the complaint, Mr. Eveswas not a
member of the Legidative Assembly or the Executive Council, although he was a
member of both the Legislative Assembly and the Executive Council when it isalleged

that he acted in such away asto breach the conflict provisions of the Act.



[3] | received Mr. Colle’ s submissions on thejurisdiction issue on February 11, 2002.
Mr. Eves elected not to make submissions on the jurisdiction issue. On February 14™ |
advised both Messrs. Colle and Evesthat | would address all of the issues, including
jurisdiction, in one report and that his allegations of conflict should be set out in an
affidavit, consistent with a Directive issued by this office. On February 22, 2002 |
received Mr. Coll€e's affidavit setting out the particulars of hisalegations. Mr. Colle’'s
affidavit satisfies the conditions of the Directive. On February 26, 2002 Mr. Colle
advised this office that he had further or supplementary material to file in support of his
allegations of conflict. | received that material on March 1, 2002. On March 27, 2002 |
received Mr. Eves’ response and on April 19, 2002 | received Mr. Coll€’ sreply to Mr.

Eves' response.

[4] There are two aspectsto Mr. Colle’s allegations of conflict. They are:

@ that Mr. Eves as Minister of Finance presided over the
development and introduction of Bill 42 which when passed by the
Legislature and given Roya Assent became the MPP’ s Pension
Act, 1996 s.0. 1996 c. 6 (the MPA). Mr. Colle contended that Mr.
Eves stood to gain personally from the lump sum payment
provided for in the MPA, available to members having time of
service for pension purposes as members of the Legislative

Assembly before June 8, 1995.



(b) that Mr. Eves, in his capacity as Minister of Finance, ignored
warnings that the pension scheme payment for members having
time of service before June 8, 1995 was excessive having regard to
the relevant provisions of the Income Tax Act (ITA) and its

Regulations.

[5] In hisreply to Mr. Eves' response to hisallegations, Mr. Colle emphasized
actionstaken by Mr. Evesin connection with, “...the manner in which existing
rights under the previous plan have been converted”. Mr. Colle’ sreply when
compared with his original and supplementary submissions clearly placed less
weight on Mr. Eves' conduct in introducing and developing the legislation (Bill
42) that brought about changesin members' salary and pension arrangements. In

the circumstances, | will deal with all aspects of Mr. Colle's submissions.

[6] As stated, Mr. Colle relies on sections 2 and 16 of the Act. They provide:

2. A member of the Assembly shall not make a decision or
participate in making adecision in the execution of hisor
her office if the member knows or reasonably should know
that in the making of the decision there is an opportunity to
further the member’s private interest or improperly to

further another person’s private interest. 1994, c. 38, s. 2.



16. A member of the Executive Council who has reasonable
groundsto believe that he or she has aconflict of interest in
amatter requiring the member’s decision shall ask the
Premier or Deputy Premier to appoint another member of
the Executive Council to perform the member’s dutiesin
the matter for the purpose of making the decision, and the
member who is appointed may act in the matter for the

period of time necessary for the purpose. 1994, c. 38, s. 16.

Jurisdiction

[7] Mr. Colle's complaint raises the question whether aformer member of the
Legidative Assembly and Executive Council is subject to the provisions of the Act, in
circumstances where the conduct upon which the complaint is based occurred when the
former member was a member of both the L egidlative Assembly and the Executive

Council.

[8] Asismade clear by the Act and its Preambl e, the Act concerns the conduct and
obligations of members of the Legidlative Assembly and the Executive Council. The
Act’s stated purpose isto, “...provide greater certainty in the reconciliation of private
interests and public duties of members of the Legidlative Assembly,...”. The provisions
for the enforcement of the Act (see section 30), any inquiry by this office (see section 31)
and any recommendation as to the penalty in the event that | were to determine that a

member has contravened the Act all work to impose a certain ethical rigor on members of



the Legidlative Assembly and Executive Council. That isto say the Act isintended to

have, and | think does have, a deterrent effect.

[9] The conflict provisions of the Act are found in sections 2, 3 and 4 asrelated to
members of the Legidlative Assembly. The conduct of members of the Executive Council
isregulated by sections 10 to 18 in mostly negative terms, that is in terms setting out
what a member of the Executive Council cannot do. Section 30 providesthat a
“member”, on reasonable and probable grounds, may request the Commissioner to give
an opinion on the questions whether “another member” has contravened the Act. Asa
matter of first impression the “another member” reference suggests that the targeted
person must be amember when the Commissioner’s opinion is sought. However, it may
well be that the “another member” reference is areference to the status of the targeted
person as amember when the conduct in issue took place. In due course the legislature
might seefit to clarify thisissue. The legislature might also usefully consider clarifying
the obligations and duties imposed upon amember of the Executive Council who is not
in fact amember of the Legidative Assembly. Defining “ member” to include a member
of the Executive Council would be one way to eliminate any uncertainty in this regard.

As matters now stand “ member” is not defined in the Act.

[10] Through section 18, aformer member of the Executive Council is subject to the
jurisdiction of the Act for 12 months after the Executive Council member ceasesto hold
office. A violation of section 18(1) or (4) constitutes an offence under the Act and

exposes the former member of the Executive Council on conviction to afine of not more



than $50,000. In addition contravention of section 18 (and other sections of the Act) may,
after an inquiry, lead to the range of penalties set out in section 34 of the Act. When this
complaint was made Mr. Eves was subject to the restrictions set out in section 18 of the
Act. In his case the 12 month restriction period set out in section 18 of the Act expired on

February 8, 2002.

[11] Asisevident from the specific provisions of the Act dealing with conflict related
issues, my jurisdiction under the Act is based upon the status of the person aleged to
have breached some provision of the Act. Simply put, that person must, at least, have
been a member when the act (or omission) said to have constituted a conflict took place.
Thereisno explicit provision in the Act which resolves the issue whether | have
jurisdiction to consider acomplaint about the conduct of amember if the targeted

member is no longer amember as aresult of death, retirement or defeat in an election.

[12] Inthecircumstancesthat prevail here, | am prepared to dea with this matter since
Mr. Evestook no serious issue with my jurisdiction and was subject to the burdens and
benefits of the Act when the complaint was made. | |eave the broader issue of jurisdiction
to which | have referred to be determined on another day in another complaint of conflict
where the issue of jurisdiction israised by the target of the complaint and | receive full

submissions on that issue from both sides.



The Facts underlying the Complaint

[13] Mr. Colle contendsthat Mr. Eves, as Minister of Finance “presided over” the
MPA when he stood to gain personally from the lump sum payout scheme under the
MPA. He submitsthat in the circumstances Mr. Eves as amember of the Executive
Council should have recused himself from Executive Council deliberations on the MPA
in accordance with the provisions of section 16 of the Act. The second part of Mr. Colle's
submission (the part of Mr. Colle’s complaint which he has stressed in his reply
submission) isthat Mr. Eves breached the conflict provisions of the Act because he,
“failed to heed warnings that alump sum payment scheme under which Mr. Eves stood to

gain personally, would bein violation of federa tax laws”.

[14]  Although both aspects of Mr. Colle’'s complaint implicate the pension
arrangements set out in the MPA, it seemsto me that they raise separate issues, or at least

issues that ought to be considered separately.

[15] Some reference to the circumstances leading to the enactment of the MPA is

required to put the complaint in some understandabl e context.

[16] Inthe 1995 election campaign, and before, the Progressive Conservative Party of
Ontario promised that if elected the existing M PP’ s defined benefit pension plan,
rhetoricaly referred to as “ gold-plated”, would be changed and that the tax-free part of

the salaries of members of the L egislative Assembly would be eliminated.



[17] It was, therefore, not surprising that on April 10, 1996 Mr. Eves, as Minister of
Finance, introduced the MPA, an act which dealt with members’ pensions and salaries.
The new MPA pension was intended to replace the pension arrangements set out in the
Legidative Assembly Retirement Allowances Act (LARAA). The change from the
LARAA to the MPA pension arrangements was somewhat complicated and for purposes
of thisreport does not require detailed analysis. It will be sufficient to note that under the
MPA, the members' existing (LARAA) pension plan was converted from a defined
benefit plan to a defined contribution plan, effective June 8, 1995. | will refer to the

pension plan options that were considered in more detail shortly.

[18] The MPA &ffected al membersin the sense that it changed the kind of pension
that all members had. It also changed the quantum and structure of members salaries.
The MPA had a particular effect on 61 members, including Mr. Eves, who had acquired
vested pension rights under the defined benefit LARAA registered pension plan, referable
to their service as members before June 8, 1995. The conversion aspects of the MPA only

affected the 61 members who were re-elected on June 8, 1995.

[19] Through the MPA, the existing registered pension plan, (the LARAA plan) was
amended to create the new defined contribution pension arrangements. The MPA did not
create anew plan, although, it did establish new pension arrangements for all members of
the Legidlative Assembly. Under the MPA, members with pre June 8, 1995 time of
service under the LARAA defined benefit registered pension plan were credited with the

commuted value (the conversion va ue) of their vested pre June 8, 1995 pension benefits.



| take it that the ideawas to recognize, protect and reasonably value those members

vested pension benefits.

[20] The pension credit for each member re-elected in June 1995 was determined by
actuaries retained for that purpose. The underlying premise wasthat the 61 members re-
elected in June 1995 should be made whole, that is put in the same economic position
that they occupied under the LARAA pension plan asrelated to their pre June 1995 time
of service as members. Whether the quantum of the credit to each members registered
plan account was appropriate is not an issue before me. All that need be added on that
subject isthat the varying conversion creditsto the 61 members’ registered plan accounts

were determined by resort to acommon method of calculation.

[21] The 61 memberswith vested LARAA pension rights were required to elect
whether to have the credit remain in the registered plan account or to have an amount
equal to the credit transferred to the members' locked-in retirement account (see MPA
section 20). The actua transfer of funds representing each member’s conversion
entitlement was effected by a one-time payment from the Consolidated Revenue Fund
which received al pension contributions and paid al pension benefits under the LARAA
pension arrangements. Asit turned out, the commuted val ue of the accrued benefits
(including interest) under the LARAA registered pension plan, referable to amember’s
time of service before June 8, 1995 was credited to every eligible member’slocked-in

retirement account.



[22] All similarly situated members of the L egidlative Assembly were in the same
boat. That isto say the MPA treated all members with time of service as members before
June 8, 1995 (the MPA conversion date) equally. Moreover, the payment from the
Consolidated Revenue Fund into the members’ locked-in retirement accounts, referable
to members with pre June 8, 1995 time of service, was not a gift that somehow came out
the blue. That payment represented the commuted value, determined actuarialy, of the

relevant members' LARAA vested pension entitlements.

[23] Asit hasturned out, the transfer of the eligible members’ credits under the
LARAA defined benefit registered pension plan to eligible members’ locked-in
retirement accounts was not accepted by Revenue Canada (now Canada Customs and
Revenue Agency). | can briefly summarize why Revenue Canadatakes the position it
now appears to assert with respect to anot insignificant part of the funds transferred to

the locked-in retirement accounts of those members re-elected in the June 1995 election.

[24] Section 147.3 of the ITA only permits transfers between registered pension plans
on atax-free basis where certain conditions are satisfied and in the case of achange, as
occurred here, from adefined benefit to defined contribution plan, where the amount
transferred is within the limits prescribed by section 147.3 and Regulation 8517 of the
ITA. Although section 147.3 appearsto apply only to transfers between separate plans,
the transfer rules in section 147.3 are made applicable to intra-plan transfers by
Regulation 8502 (k). The tax question which has arisen in connection with the MPA

pension arrangements is whether the ITA transfer limitation provisions found in section

10



147.3 apply and thus make part of the funds paid into the eligible members' locked-in

retirement accounts taxabl e.

[25] Before the conversion was effected the government received a number of
opinions on this subject. For present purposes | see no reason to review those opinionsin
any detail. What isimportant is that Revenue Canada has taken the position that the M PA
conversion and associated transfers to members' locked-in retirement accounts engaged
paragraph 8502 (K) of the regulations and through it the transfer restrictions found in
section 147.3 of the ITA. If Revenue Canada position prevails, the members RRSP
credit, to the extent that it exceeds the section 147.3 transfer limits would be subject to

tax. As matters now stand Revenue Canada wants that tax.

[26] Mr. Colle contends that in respect of thistax imbroglio Mr. Eves:

...failled to heed warnings that alump sum payment scheme
under which Eves stood to gain personaly, would bein
violation of federal tax laws. Eves persona position was

improved by ignoring those warnings.

[27] For reasonsto follow, | fail to see how the above allegation raises conflict issues
under the Act or how Mr. Eves persona position was improved by ignoring the
warnings referred to in the complaint. Even taking the most negative view of the material

before me from Mr. Eves’ standpoint, | do not think that this aspect of the complaint

11



constitutes a breach of any of the provisions of the Act. | aso see no merit in the
contention that in 1996 as one of 61 beneficiaries under the then contemplated MPA
pension arrangements, Mr. Eves should have recused himself from the Bill 42 Executive
Council discussions, (the s.16 breach issue) and that in participating in the Executive
Council and Legislative Assembly deliberations on Bill 42, which as | have said, became

the MPA, he furthered his own private interest (the s.2 breach issue).

Analysis

Section 16

[28]  Section 16 of the Act sets out the procedure that members of the Executive
Council must follow if they have reasonable grounds to believe that they arein a conflict
position on any matter requiring adecision. Section 16’s clear purpose isto establish a
procedure which, if followed, will avoid aconflict of interest. Although, on itsface,
section 16 deals with no more than the procedure to be followed, it appears from section
34 of the Act, which provides for penalty recommendations following an inquiry, that a
finding that amember has breached various sections of the Act, including section 16, can
lead to the range of penaltiesreferred to in section 34 (a), (b), (c) and (d). Thus section 16
has substantive effect in the sense that failure to follow the path mandated by section 16

can lead to a penalty recommendation following an inquiry held under the Act.

[29] Inmy opinion section 16’ s referenceto “conflict of interest” must be informed by
what the Act specifies constitutes a conflict of interest. That isto say section 16 isnot a

stand-alone section. In the circumstances that prevail here, one must consider both the

12



section 2 reference to conflict of interest and the section 1 definition of “ private interest”
in determining whether Mr. Eves breached either section 2 or section 16 of the Act by

failing to recuse himself at relevant times.

[30] For easeof reading | will set out section 2 of the Act again:

2. A member of the Assembly shall not make a decision or
participate in making adecision in the execution of hisor
her office if the member knows or reasonably should know
that in the making of the decision there is an opportunity to
further the member’s private interest or improperly to

further another person’s private interest. 1994, c. 38, s. 2.

[31] Apart from the reference to furthering another person’s private interest, section 2
deals with making decisions when the member knows, or reasonably should know, that
“...there is an opportunity to further the member’s private interest...”. In non-statutory
language, section 2 prohibits amember from making adecision, or participating in
making a decision, that the member knows or should know will enhance his/her private

interest. !

[32] “Privateinterest” isdefined in section 1 of the Act in these terms:

! Section 3 deals with the inappropriate use of insider information and section 4 deals with amember
influencing (as opposed to making) a decision that would further the member’ s or athird party’s private
interest. Neither section 3 nor section 4 isrelevant in these circumstances. All three sections refer to the
members and third parties’ private interests.

13



“private interest” does not include an interest in adecision,
@ that is of general application,
(b) that affects amember of the Assembly as one of a
broad class of persons, or
(c) that concerns the remuneration or benefits of a
member or of an officer or employee of the

Assembly
[33] Against that background | will consider what happened when Bill 42 (the MPA)
was introduced and debated in the Legidative Assembly. | will then address what

constitutes a private interest asrelated to the complaint.

TheHistory of Bill 42

[34] TheMPA (Bill 42) received first reading on April 10, 1996 and second reading on
April 18, 1996. It was approved by the Legidature, sitting in committee of the whole, on
April 23, 1996. The MPA received third reading on the same day and was given Royal
Assent on April 25, 1996. | will deal with the positionstaken in the Legislature (and in

committee) with respect to the MPA shortly.

[35] Hansard (apublic record) reveasthat Bill 42 received the support of both

opposition parties. The Leader of the Opposition acknowledged that the Opposition had

been kept informed about the proposed salary and pension changes. She stated in the

14



Legidature, “ Our Caucus were fully briefed on the announcement that the Minister
would be making today...”. She aso said, in concluding, “...that we are pleased that the

issue of MPPs pay and pension is now being dealt with.”

[36] Furthermore the Leader of the Opposition specifically acknowledged that the
salary and pension changes in the MPA affected every member of the Legidative
Assembly directly and that as legislators members of the Legidative Assembly were
required to deal with their own compensation issues. The Leader of the Opposition put it

in thisway:

Thisinitiative [the MPA], however, isalittle bit different, because it

affects every single member of the legislature directly. | cannot think of

another matter in which amember has adirect pecuniary interest, where
we will benefit financially or perhaps not benefit financialy but which
affects usfinancialy, in which amember would not declare a conflict of

interest and not participate in avote and yet on this particular issue we are

reguired to vote on legi sl ation which sets out our compensation as M PPs. |

do not think any member votes on their own compensation comfortably,
and that is particularly true in these very difficult times of financial
restraint and rather drastic cut backs, but we have no aternative but to
have legidlators themsel ves take the responsibility of addressing and

determining thisissue. (Emphasis added.)

15



[37] When speaking specifically about the proposed new pension arrangements, the

L eader of the Opposition stated:

This matter [the matter of pensions] had to be dealt with because pensions
for MPPs were clearly out of step with pensions received by employeesin
either the public or the private sector. It had to be addressed in this
particular session because al three parties were committed to reform of

the current plan.

Therefore, since this proposal to convert existing pension plansto aRRSP
follows through on that commitment, we will support the legislation and
support the replacement of our pension plan with aRRSP contribution

plan.

[38] Section 8 of the Act is aso of some significance, athough it has no direct

application in these circumstances. It provides:

8. A member of the Assembly who has reasonable groundsto believe
that he or she hasaconflict of interest in amatter that is before the
Assembly or the Executive Council, or acommittee of either of
them, shall, if present at ameeting considering the matter,

(a) disclose the genera nature of the conflict of interest; and

16



(b) withdraw from the meeting without voting or participating in

consideration of the matter.

[39] Section 8 sets out the procedure to be followed by members of the Legidative
Assembly faced with apotential conflict situation, just as section 16 sets out the
procedure to be followed by members of the Executive Council faced with a conflict

situation. Indeed, both sections bear the samettitle, “ Procedure on conflict of interest”.

[40] I refer to section 8 only as background against which Bill 42 played itself out in
the legislature. No member in any party followed the path mandated by section 8 when
Bill 42 came before the legislature. That isto say no member present in the Legislative
Assembly when the MPA was dealt with took the position that he/she wasin aconflict
situation and no member present from any party withdrew from the discussion in the

legislature without participating in Bill 42 and voting on it.

The Private | nterest | ssue

[41] Torepeat, the Act defines “private interest” in thisway:

“privateinterest” does not include an interest in adecision,
(a) that isof general application,
(b) that affects amember of the Assembly as one of abroad class

of persons, or

17



(c) that concerns the remuneration or benefits of amember or of

an officer or employee of the Assembly

[42] Inmy view the clear l[imitations on what is meant by private interest are
necessary. To illustrate, if private interest were interpreted on the basis of the dictionary
definition of those words, members would be in aconflict position by participating in a
decision to reduce provincia income taxes since the members, who are all taxpayers,
would benefit from that decision. Accordingly, the legislature provided that decisions of
general application are to be excluded from the concept of privateinterest for purposes of
determining whether amember has breached sections 2, 3 or 4. The legislature also
excluded decisions that concern the salaries and benefits of members. The Act’s

definition of private interest makes this clear.

[43] Giventhe Act’sdefinition of “private interest” there was no reason for any
member from any party to follow the section 8 procedure. Nor was there any reason for
any member of the Executive Council, including Mr. Eves, to follow the section 16
procedure. Since Bill 42 dealt with the remuneration (salaries) and benefits (pensions) of
members of the Legidative Assembly private interest as defined by the Act was not
engaged. The clash which the Act seeksto avoid, that isthe clash between private interest

and public duty did not exist because of the Act’s definition of private interest.

[44] | seeno merit in the submission that by participating in Bill 42 (the MPA) Mr.

Eves breached either section 2 or section 16 of the Act.

18



Thelncome Tax | ssue

[45] The second branch of Mr. Colle's complaint concerns Mr. Eves' rolein the as yet
unresolved tax problem connected with the transfer of funds equivalent to the 61 eligible
members accrued vested pension benefits under the former defined benefit (LARAA)
registered pension plan to the members locked-in retirement accounts. Mr. Colle submits
that Mr. Evesignored “ warnings’ that there would be, or at least could be, tax problems
attendant upon the conversion from the defined benefit LARAA plan to the defined

contribution MPA plan.

[46] Unlikethefirst branch of Mr. Colle’s complaint, which as | have said relatesto
Mr. Eves involvement as Minister of Finance in the MPA legislation, this second branch
of Mr. Colle's complaint is at least relatively new news. | say that because the tax
problems and the advice Mr. Evesis alleged to have ignored have only come to light
relatively recently. On the other hand Mr. Eves' involvement in Bill 42 and the MPA was

known to everyone almost 6 years ago.

[47] | haveresisted the urge to dismissthe second branch of Mr. Colle’s complaint on
the basisthat it is premature since there has not been afinal resolution of the tax issue. In
fairness to both parties it seemsto meto be preferable to address this part of the
complaint directly on its merits. Not dealing with this part of the complaint would result
in it being put on the back burner until thereisafina resolution of the tax issue. | think

both parties are entitled to my views on the issue now.

19



[48] Variousoptionsto give effect to the pension changes promised during the 1995
election campaign were considered before the MPA was proclaimed in force. One of the
options considered was to wind-up the LARAA pension plan and replace it with anew
plan. This option was rejected after David A. Dodge, the federal Deputy Minister of
Finance, wrote to his Ontario counterpart, Michael L. Gourley, in February 1996. This
letter is an exhibit to Mr. Colle s affidavit, sworn on February 22, 2002. Mr. Colle’'s
reliance on the “ warning”, as he put it, in Mr. Dodge’s letter is misplaced. The Dodge
letter resulted in the abandonment of the plan wind-up option. It does not refer to the

particular pension changes arising from the MPA.

[49] Price Waterhouse advised the government on the broad issue of how the
advertised pension changes could be brought about without members with the existing
LARAA vested pension rights being exposed to an income tax liability. The affidavit of
Paul Love, aPrice Waterhouse partner involved in the pension changes, explains that
Price Waterhouse was instructed to consider ways other than winding-up the LARAA
pension plan to bring about the promised pension changes without members with vested
LARAA pension rights being exposed to an income tax liability. In the end, according to

Mr. Love's affidavit:

PwC proposed an approach which it believed represented a possible way

to avoid the transfer rules for this particular pension plan, but warned that

it was likely that the proposa would be challenged by Revenue Canada.

20



[50] Because of Price Waterhouse' s concern about the pension transfer limitation

rules, the proposed new pension arrangements were referred to Revenue Canada for what

amountsto an advance ruling. According to Mr. Love, Revenue Canada accepted the

changes proposed by Price Waterhouse.

[51] Insummary form, it is apparent from the materia filed that:

@

(b)

(©)

(d)

awind-up of the LARAA pension plan and its replacement with an
entirely new plan was considered but rejected because of Revenue
Canada s objections. See the February 1996 letter from David

Dodge setting out Revenue Canada’s concerns.

Price Waterhouse abandoned the wind-up solution and proposed a
different approach which it hoped would avoid the ITA pension

transfer restrictions.

Price Waterhouse recognized that its pension proposals could be
challenged by Revenue Canada. Thus, it submitted the proposed
plan amendments to Revenue Canada and sought an advance

ruling.

In aletter from the Registered Plans Division of Revenue Canada

21



()

(f)

dated December 20, 1996, Revenue Canada stated that, “ we hope
thisresolvesthe fina compliance issue for this plan”. Further, in a
letter dated March 12, 1997, Revenue Canada stated, “[T]he
amendments are acceptabl e to us and have been added to our

files.”

Price Waterhouse and the Ontario government took Revenue
Canada’ s December 20, 1996 and March 12, 1997 letters as
evidence of Revenue Canada s acceptance of the proposed pension
plan amendments, although, both Price Waterhouse and the
Ministry of Finance recognized that Revenue Canada’ s apparent

acceptance of the amendments was not binding.

the conversion payments to the 61 eligible members was
calculated so that these members could purchase apension equal to
the pension which the member had earned up to the date of the
MPA conversion. The assumption that the conversion would not
attract income tax was critical to the calculation of the 61 members
earned conversion payments. Simply put, if amember’s conversion
payment were reduced by income tax attracted by the conversion
transaction, the lower after-tax payment would not be sufficient to
replicate the pension which the member had earned under the

LARAA plan. Thus, if Revenue Canada's current position is

22



(9)

(h)

maintained al 61 members re-elected in 1995 will be putina
position of economic disadvantage in the sense that they will not
receive the economic equivaent of their vested LARAA pension

benefits.

What was transferred to the 61 eligible members locked-in
retirement accounts was determined by actuaries retained for that
purpose. The plan actuaries took into account factors such asthe
member’s age, time of service, level of remuneration and the
assumed rate of return on invested funds. No bonus was paid to
any of the 61 eligible members, including Mr. Eves. The actuaria
calculations were based on the assumption that income tax would
be payable on what was transferred to amembers locked-in
retirement account only when funds were withdrawn from that

account.

In December 1997, after the conversion funds had been transferred
to the 61 members|ocked-in retirement accounts, Revenue Canada
advised that it intended to audit the conversion payments made
under the MPA. Revenue Canadalater took the position that the
ITA transfer limitations applied to the MPA intra-plan transfer.
Revenue Canadathus advised that each of the 61 members was

required to pay income tax on that part of the funds transferred to

23



their locked-in retirement accounts which exceeded the ITA

transfer limits.

[52] Thereisno doubt that the promised pension changes could have been structured
differently and in hindsight perhapsin a better way. However, that is not the point.
Although there were clearly other options, the government went with the Price

Waterhouse proposal once it appeared that Revenue Canada accepted that approach.

[53] Mr. Colle submitsthat Mr. Eves has advanced no reason for preferring the Price
Waterhouse opinion over existing conflicting opinions. This submission is at odds with
the record which establishes that the government took it from Revenue Canada’ s letters
of December 1996 to March 1997 that Revenue Canadatook no issue with the MPA

conversion transaction.

[54] Mr. Colletakesit further. In hisreply dated April 19, 2002 he submitsthat in light
of, “recent events south of the border”, (I assume that thisis areference to the Anderson
— Enron fiasco), “it is particularly curious’ that Mr. Eves would rely on atax/pension
opinion from an accounting firm rather than an opinion from alaw firm. This submission
isout of sync with the factsand is, in any event, preposterous; it deserves no further

comment.

[55] Inmy opinion, thispart of Mr. Colle’s complaint does not withstand scrutiny for

three general reasons. First, under the MPA conversion arrangements, Mr. Eves gained
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nothing that al 60 similarly situated 1995 re-elected members did not gain. Second, the
payment to the 61 eligible members' locked-in retirement accounts was actuarially
determined on the premise that the eligible members were entitled to the commuted value
of their vested pension benefits under the LARAA pension arrangements, as at June 8,
1995. All eligible members had a shared expectation that each member’s RRSP would be
credited with an amount equal to the actuarially determined value of that member’s
vested benefits under the LARAA pension plan. It was understood, or assumed, that the
conversion would not result in atax liability to any of the 61 members re-elected in June
1995. Third, in the absence of other arrangements for the payment of tax because of the
RRSP transfer limitations to which | have referred, the tax liability in question isthe
members' tax liability. Thus, absent remedial action, the 61 members with pre-June 8,

1995 time of service are losers, not winners, in the conversion transaction.

[56] Itistherefore difficult to accept Mr. Colle' s submission that Mr. Eves (and the
other 60 members) benefited from the taxation aspects of the conversion arrangements.
Indeed, as | have said, rather than benefiting from the MPA conversion, given Revenue
Canada s current position as to the applicability of the ITA intraplan transfer limitations,
the 61 1995 re-elected members are exposed to an income tax liability with the result that
the conversion payment that they received did not put them in the same economic

position that they occupied under the LARAA pension arrangements.

[57] 1seenomeritinthispart of Mr. Colle’'scomplaint. Taken at their worst from Mr.

Eves standpoint the tax problems arising out of the MPA have political, not conflict of
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interest, implications. Whatever the course of the tax problem turns out to be, neither Mr.
Eves nor the 60 other members whose LARAA pension benefits were paid into those

members’ locked-in retirement accounts breached any provisions of the Act.
Conclusion
[58] For the reasons stated above, | see no merit in either branch of Mr. Colle’'s

complaint. No inquiry iswarranted.

DATED at Toronto, this 6™ day of May, 2002.

The Honourable Coulter A. Osborne

26





